County of Los Angeles
INTERNAL SERVICES DEPARTMENT

1100 North Eastern Avenue
Los Angeles, California 90063

Telephone:  (323) 267-2101
To MDIJQJCEALL FAX: (323) 263-5286

“To enrich lives through effective and caring service”

February 21, 2013

To: Audit Committee
From:  TomTindall [ /L T71 Azl
Director

Subject: REVIEW OF BOARD POLICY NO. 5.055 - SERVICES CONTRACT
SOLICITATION PROTEST

Based on the request of the Executive Office of the Board, the Internal Services
Department, in conjunction with Chief Executive Office and County Counsel have
reviewed Board Policy 5.055, Services Contract Solicitation Protest. At this time, we
are recommending the following revisions:

e Reference Section — remove the old references to the Implementation Guidelines
and replace with the revised Implementation Guidelines.

¢ Policy Section — update the policy language to remove County Review Panel
tasks and replace with County Independent Review tasks.

* Date Issued/Sunset Date — extend the sunset review date to March 31, 2017.
Attached is red-line version of the policy, as requested by the Executive Office.

If you have any questions regarding this request. blease let me know or vour staff may
contact Joe Sandoval at (323) 267-2109 or a

TT:JS:LG:gk

Attachments

o} Executive Officer, Board of Supervisors
Chief Executive Officer

Auditor Controller
County Counsel






contract solicitation conducted by any department or agency whose governing Board is
the Los Angeles County Board of Supervisors. "Proposer" aiso includes any person or
entity that can demonstrate that it would have submitted a bid, proposal or other
response to such a solicitation, but for a requirement or provision in the solicitation
document that created an unfair disadvantage for the proposer. As used in this Policy,
"p1 , osal" includes a bid, | »posal, or other respo = to a services contra_. solicitation.

The Implementation Guidelines shall include standard language to be used in
solicitation documents to notify the proposers of the department's protocol for reviewing
service contract solicitations. All County departments should include the language in all
Board awarded services contract solicitation documents.

A review may be granted if the request for a review is submitted timely and the following
criteria are met:

1. The firm/person requesting review is a proposer; and
2. The proposer requesting the review alleges in appropriate detail, with factual
reasons, the appropriate ground for review as set forth below:

* For a review of solicitation requirements, the request must be assert that either (a}

application of the minimum requirements, evaluation criteria and/or business
requirements unfairly disadvantages the proposer or (b) due to unciear
instructions, the process may result in the County not receiving the best possible
responses from the proposers.

* For review of a disqualified proposal, the request must assert the department
made an error in disqualifying the proposal.

» For review of a department’s proposed contractor selection or to request review by

the request for review must
assert tdl uuL 1o vne Ul e siwwing, e propuser would have been the lowest
cost, responsive and responsible bidder or ranked the highest rated proposer and
was not selected for contract award recommendation:

o The department materially failed to follow procedures specified in its
solicitation document; or

o The department made identifiable mathematical or other errors in

evaluating proposals, resulting in the proposal receiving an incorrect score
and not being selected as the recommended contractor; or

o A member of the Evaluation Committee demonstrated bias in the






SERVICES CONTRACT SOLICITATION PROTEST
(BOARD POLICY NO. 5.055)

It "LEMENTATION GU :LINES

This document ("Guidelines") provides instructions on how to implement the Los
Angeles County Board of Supervisors ("Board") Services Contract Solicitation Protest
Policy (Policy No. 5.055) ("Protest Policy"), the revised version of which was adopted by
the Board on March 31, 2009 and becomes effective June 1, 2009. These Guidelines
address the following areas:

e Introduction
* Notification to Vendor
¢ Grounds for Review

o Solicitation Requirements Review

o Disqualification Review

o Department’'s Proposed Contractor Selection Review
Selection of Proposer and Completion of Negotiations
Departmental Debriefing Process
Prooosed Contractor Selection Review

&) epdimnienl nesputisiuiies
Accessing Guidelines; Updates to Guidelines
Standard/Sample Language
Timeframes
Solicitation Practices

Introduction

Any proposer who, in the course of a competitive solicitation for a Board-approved
services contract, (i) would have submitted a proposal but for a requirement or provision
in the solicitation document, or (ii) is determined non-responsive, or (iii) is not being
recommended to the Board for award of a contract, may request the applicable levels of
review of such solicitation, as provided in the Protest Policy.

As used in these Guidelines:
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1. The term "proposer” is defined as (a) any person or entity that submits a bid,
proposal or other response to a services contract solicitation conducted by any
department or agency that is governed by the Board and (b) for purposes of the
Solicitation Requirements Review only, any person or entity that can

emonstrate that it w¢ d have submitted a | ', proposal or other ;1 ponse to
such a solicitation, but for a requirement or provision in the solicitation document
that created an unfair disadvantage for the proposer.

2. The term "proposal” is defined as a bid, proposal, or other response to a services
contract solicitation.

3.  The term "evaluation document" is defined as the term is defined in Board Policy
No. 5.054 (Evaluation Methodology for Proposals).

Throughout the review process, the County has no obligation to delay or otherwise
postpone an award of contract based on a proposer protest. In all cases, the County
reserves the right to make an award when it is determined to be in the best interest of
the County to do so.

Notificat to Vendor

All issued solicitation documents should include information on how a proposer may
request a review. The most current solicitation language may be accessed at
http://purchasingcontracts.co.la.ca.us/ by selecting “Contracting Document Models.”

Grounds for Review

Unless state or federal statutes or regulations otherwise provide, the grounds for review
of any departmental determination or action provided for under the Protest Policy are
limited to the following:

o Review of Solicitation Requirements
o Review of a Disqualified Proposal
» Review of Department’s Proposed Contractor Selection

The following describes the procedures to be followed for each of these areas.

Solicitation Requirements Review

Any person or entity may seek a Solicitation Requirements Review by submitting a
written request for review to the department conducting the solicitation as described in
this section of these Guidelines. A request for a Solicitation Requirements Review
should be granted if it satisties all of the following criteria:
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1. The request for a Solicitation Requirements Review is made within ten business
days of the issuance of the solicitation document;

2. The request for a Solicitation Reguirements Review includes documentation,
which demonstrates the underlying ability of the person or entity to submit a
Jposal;

3. The request for a Solicitation Requirements Review itemizes in appropriate
detail, each matter contested and factual reasons for the requested review; and

4.  The request for a Solicitation Requirements Review asserts that either:

a) application of the minimum requirements, evaluation criteria and/or
business requirements unfairly disadvantages the person or entity; or,

b) due to unclear instructions, the process may result in the County not
receiving the best possible responses from prospective proposers.

Requests for a Solicitation Requirements Review not satisfying all of these criteria may,
in the department's sole discretion, be denied.

Wherever possible, the Solicitation Requirements Review should be performed by one
or more departmental representatives with services contracting knowledge or
experience, who were not involved to a substantial degree with the solicitation.

After a request for a Solicitation Requirements Review is received from a proposer, the
department should:

* Ensure the request was received within the timeline specified; and

+ Review the request to determine if it itemizes in appropriate detail each matter
contested, as well as any factual reason(s) for the requested review.

The Solicitation Requirements Review shall be completed and the department’s
determination shall be provided to the proposer, in writing, within a reasonable time
prior to the proposal due date.

Disqualification Review

A proposal may be disqualified from consideration because a department determined it
was non-responsive at any time during the review/evaluation process. If a department
determines that a proposal is disqualified due to non-responsiveness, the department
shall notify the proposer in writing and provide the following information:

» The specific solicitation criteria the proposal failed to meet;
* The grounds on which the proposer may request a Disqualification Review;
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+ The specific timeframe within which the proposer must request a Disqualification
Review;

* The Transmittal form 1o Request a Disqualification Review; and

¢ Direction to the proposer to include appropriate factual support on each ground
ac=arted in the request for a Disqualification Review as well as copies of all
d iments and other mal...al which support its a. _ertions.

A copy of the Transmittal Form to Request a Disqualification Review can be accessed
at http://purchasingcontracts.co.la.ca.us/ by selecting “Contracting Document Models.”

Upon receipt of the department's written notification of non-responsiveness, the
proposer may submit a written request for a Disqualification Review by the date
specified in the written notification.

A request for a Disqualification Review should be granted if it satisfies all of the
following criteria:

1. The person or entity requesting a Disqualification Review is a proposer;
2. The request for a Disqualification Review is submitted timetly; and

3. The request for a Disqualification Review asserts that the department's
disqualification of the proposal was erroneous (e.g. factual errors, etc.) and
provides factual support on each ground asserted as well as copies of all
documents and other material that support the assertions.

Requests for a Disqualification Review not satisfying all of these criteria may, in the
department's sole discretion, be denied.

Whenever possible, a Disqualification Review should be performed by one or more
departmental representatives with services contracting knowledge or experience, who
were not involved to a substantial degree with the solicitation.

After a request for a Disqualification Review is received from a proposer, the
department should:

e Ensure the request was received within the timeline specified; and

* Review the request to determine if it itemizes in appropriate detail each ground
asserted, as well as any faclual reason{s) for the requested Disqualification
Review.

The Disqualification Review shall be completed and the determination shall be provided
to the proposer, in writing, prior to the conclusion of the evaluation process.

Department's Proposed Contractor Selection Review
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Selection of Proposer and Completion of Negotiations

Upon completion of the evaluation, the department notifies the recommended proposer
and commences contract negotiations with that proposer. Upon completion of
negotiations, the department ob ns a letter ("Letter ¢ Intent") from an aut rized
officer of the recommended proposer that the negotiated contract is a firn offer of the
recommended proposer, which shall not be revoked by the recommended proposer
pending the department's completion of the Protest Policy process and Board approval.
A sample Letter of Intent can be accessed at http://purchasingcontracts.co.la.ca.us/ by
selecting “Contracting Document Models.”

NOTE: Once the department obtalns a Letter of Intent, absent extraordinary
circumstances, the department will rr' T s ' . '
corresponding evaluation documents

nly, with any justifiable poruons revacey, n response 1 vanomia FubIc
HMecoras ACT requests.

Departmental Debriefing Process

NOTE: Debriefings are required to be provided under these Guidelines only in
connection with solicitations where the responses are evaluated and scored (as
opposed to being awarded to the lowest cost, responsive and responsible bidder). For
solicitations being awarded to the lowest cost, responsive and responsible bidder,
departments should include the manner and timeframe for submitting a Notice of Intent
to Request Proposed Contractor Selection Review (described at the end of this section
of these Guidelines) in the letters notifying the remaining proposers that they were not
selected (described in the next paragraph of this section of these Guidelines).

Concurrent with notifying the recommended proposer as described in the section of
these Guidelines entitled "Selection of Proposer and Completion of Contract
Negotiations," the department shall additionally notify the remaining proposers in writing
that they were not selected and that they may request a Debriefing within the timeframe
specified in the written notification. A request for a Debriefing may, in the department's
sole discretion, be denied if it is not submitted within the specified timeframe.

A Debriefing is conducted by the individual within the department who was charged with
administering the solicitation process. If the proposer requests a Debriefing, the
department should:

* Ensure the request was received within the specified timeframe; and

o (Contact the proposer and schedule a Debriefing meeting.
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The purpose of the Debriefing is to compare the proposer's response to the solicitation
document with the evaluation document. The proposer shall be debriefed only on its
response and evaluation documents. It is helpful for the proposer to understand the
strengths and weaknesses of its proposal, as reflected in the score it received in the
evaluation. Because contract negotiations are not yet complete, other proposers'
responses  d/or evaluation documents shall not be discussed. However, to provide the
proposer with proper context, the proposer should be informed as to its relative ranking,
i.e. points received compared to other proposals.

During or following the Debriefing, the department shall instruct the proposer that if the
proposer is not satisfied with the results of the Debriefing, the proposer may, within a
specified timeframe following the Debriefing, submit a Notice of Intent to Request a
Proposed Contractor Selection Review. The department shall provide the proposer with
a copy of the Notice of Intent to Request a Proposed Contractor Selection Review,
which can be accessed at http:/purchasingcontracts.co.la.ca.us/ by selecting
“Contracting Document Models.”

The department shall additionally inform the proposer that, once the department has
completed contract negotiations with the recommended proposer, each proposer that
has timely submitted a Notice of Intent to Request a Proposed Contractor Selection
Review will be provided an opportunity to request a Proposed Contractor Selection
Review. In addition to requesting prior naotification of the intent to request a Proposed
Contractor Selection Review, the Notice of > Request a Proposed Contractor
Selection Review also asks the proposer to nuwmy uie depantment if the proposer wants
copies of the recommended bpropboser's bproposal and correspondina evaluation
document: when
the same are maae avanapie 10r reiedase In accoraance witn mese Gulaelines.

Proposed Contractor Selection Review

Following receipt of the Letter of Intent as described in section of these Guidelines
entitled "Selection of Proposer and Completion of Negotiations," the department shall
notify each proposer that has timely submitted a Notice of Intent to Request a Proposed
Contractor Selection Review, in writing that such proposer may request a Proposed
Contractor Selection Review by the date specified in the written notification. The written
notification should include a copy of the Transmittal Form to Request a RFP Proposed
Contractor Selection Review and should instruct the proposer to include full and
complete factual information on each ground for review asserted in the proposer's
request. A copy of the Transmittal Form to Request a RFP Proposed Contractor
Selection Review can be accessed at htip:/purchasingcontracts.co.la.ca.us/ by
selecting “Contracting Document Models.” If requested under the Notice of Intent to
Request a Proposed Contractor Selection Review, the written notification should include
copies of the recommended proposer's proposal and corresponding evaluation
documents.
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A request for a Proposed Contractor Selection Review should be granted if ail it
satisfies all of the following criteria:

1.

2.
3.

The firm/person requesting a Proposed Contractor Selection Review is a
proposer;

The request for a Proposed Contractor Selection Rev  w is submitted timely;

The firm/person requesting a Proposed Contractor Selection Review assens in
appropriate detail with factual reasons one or more of the following grounds for
review:

a) The depariment materially failed to follow procedures specified in its
solicitation document. This includes:

o Failure to correctly apply the standards for reviewing the proposal
format requirements.

e Failure to correctly apply the standards, and/or follow the prescribed
methods, for evaluating the proposals as specified in the solicitation
document.

e Use of evaluation criteria that were different from the evaluation
criteria disclosed in the solicitation document.

b} The department made identifiable mathematical or other errors in
evaluating proposals, resulting in the proposer receiving an incorrect score
and not being selected as the recommended contractor.

c) [NOTE: Applicable only to solicitations where the responses are evaluated
and scored (as opposed to being awarded to the lowest cost, responsive
and responsible bidder).] A member of the Evaluation Committee
demonstrated bias in the conduct of the evaluation.

d) Another basis for review as provided by state or federal law; and

The request for a Proposed Contractor Selection Review sets forth sufficient
detail to demonstrate that, but for the departiment's alleged failure, the
firm/person would have been the lowest cost, responsive, and responsible bidder
or highest-scored proposer.

The assertions included in a request for a Proposed Contractor Selection Review may
be with respect to the requesting proposer's proposal and/or with respect to the
recommended proposer's proposal, provided the request for the Proposed Contractor
Selection Review satisfies all of the four criteria identified above. Requests for a
Proposed Contractor Selection Review not satisfying all of these criteria may, in the
department's sole discretion, be denied.

After a request for a Proposed Contractor Selection Review is received from a proposer,
the department should:
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e Ensure the request was received within the timeline specified; and

* Review the request to determine if it itemizes in appropriate detail each ground
asserted. as well as any factual reason(s) for the requested review,

Wherever possible, a Proposed Contractor Selection Review is performed by one or
more deparmental representatives with services contracting knowledge and
experience, who did not participate to a substantial degree in the solicitation in question.

Upon completing the Proposed Contractor Selection Review, the department
representative shall issue a written decision to the proposer within a reasonable time,
and always before the date the contract award 2commendation is to be heard by the
Board. The written decision should state that if the proposer is not satisfied with the
may request a review by
vithin the timeframe specifiea
I e willlern ueldisiurl.

Addition © " T oo "7 Transmittal Form to
Request ind should instruct the
proposer w.

Include appropriate factual support on each ground asserted;
Include all documents and other material which support its assertions;
Include all items in their reauest as onlv the items referenced will be considered
ne County leviev

* Limit the items included in thelr request to items raised in the Proposed
Contractor Selection Review and new items that (i) arise from the department's
written decision and (ii) are on of the appropriate grounds for requesting a
Proposed Contractor Selection Review as listed above: and

A conv aof the Transmittal Form to Request ;
an be accessed at http://purchasingcuniracts.co.a.ca.us; by selecung
“Contracting Document Models.”

Count ieview ’rocess

After a request for a County leview s received from a proposer, the
department should:

= Ensure the request was received within the timeline specified; and
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redacted, will be available for release in response to California Public Records Act
requests.

Accessing Guidelines:; Updates to Guidelines

ISD will pt ish these Guidelines on thi Intranet at:
http://purchasingcontracts.co.la.ca.us/ (select "Countywide Protest Policy") and will
update the site as changes occur.

Standard/Sample Language

To assist departments in implementing their review protocols, the Internal Services
Department and County Counsel have prepared standard solicitation document
language setting forth the Protest Policy which should be used in all solicitations for
Beoard-awarded services contracts. The most current solicitation language may be
accessed at hitp://purchasingconiracts.co.la.ca.us/ by selecting “Contracting Document
Models.”

Timeframes

The complexity and nature of requirements and proposals received, as well as the
issues raised by a proposer can vary from solicitation to selicitation. As such, it is not
practical to establish an across the board timeline for each phase of the review process.
Instead, these Guidelines call for departments to complete each phase of any review
process and to notify the proposer of the review results within a reasonable timeframe:

« Review of Solicitation Requirements — Review results should be provided to the
proposer in time to allow for any changes in the submittal of a proposal.

» Review of Disqualified Proposal — Review results should be provided to the
proposer in time to allow the proposal to be evaluated prior t0 the proposed
contractor selection should they receive a favorable disposition of their ground
asserted.

+ Review of Proposed Contractor Selection — Review results should be provided to
the proposer in advance of the scheduled Board date and in time to allow the
proposal to be evaluated prior to contract award.

Solicitation Practices

Providing accurate information concerning the services sought, and producing clear,
accurate and consistent solicitation documents, as well as appropriately documented
evaluations will assist in expediting the solicitation process; minimizing the need for
review and enhance vendor relations. To this end, County departments should be
aware of the contracting practices set forth in the Services Contracting Manual and
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consult with County Counsel timely as issues arise in the drafting of solicitation
documents or during the solicitation process.

Departments should also consider the additional time that may be required to
accommodate vendor protests and plan accordingly for that time in their solicitation
processes. It is also  sommended that departments add language to contracts that are
subject to resolicitation to allow for the department head to unilaterally exercise
extensions of the contract term on a month-to-month basis not to exceed a certain
period of time (typically six months). Exercising short-term extensions of the contract
can ensure continuation of services if a department encounters a protest process that
delays award of a subsequent contract.

Departments should:

e Prepare all solicitations with appropriate, current provisions and exhibits. Model

solicitation documents may be accessed at
http://purchasingcontracts.co.la.ca.us/ by selecting “Contracting Document
Models.”

o Follow statutory and policy requirements.
o Draft solicitations using clear and easily understood instructions.

+ Define the evaluation criteria clearly prior to release of the solicitation, and
include a high level summary of the evaluation criteria, along with weighting for
criteria to be evaluated, in the solicitation document.

o Provide careful instruction for the Evaluation Committee members on the
evaluation approach to be used and how the evaluation process will be
conducted.

» Treat all proposers fairly and impartially.

e Give proposers an oppontunity, through proposers' conferences and Debriefings,
to ask questions regarding the solicitation document and/or learn why its
proposal was not recommended.

e Include the following language in solicitation documents under "Proposers’
Questions": “Questions may address concems that the application of minimum
requirements, evaluation criteria and/or business requirements would unfairly
disadvantage proposers or, due to unclear instructions, may result in the County
not receiving the best possible responses from proposer.”

o Provide all proposers access to pertinent, concise answers to relevant questions
submitted.
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Give all proposers access to the same information and facts about the solicitation
documents, statement of work, and qualification requirements.

Provide appropriate written explanation to a proposer as to why its proposal was
determined nor :sponsive.

Give proposers notice of how they may request a Debriefing, a Disaualification
Review. a Proposed Contractor Selection Review and/or Coun

Begin to prepare proposals and evaluation documents for release pursuant to
Califomia Public Records Act requests and Brown Act requirements as soon as
Notices of Intent to Request Proposed Contractor Selection Reviews are
received.
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